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EDITORIAL NOTES. 


THE NEW PRACTICE of taking a judgment at the end of ten days 
in default of an affidavit of merits is very likely to take many de- 
fendants by surprise. It has become pretty generally known that 
it is not necessary to go to Trenton on the return day of the sum- 
mons, but that it is enough to put in a plea within thirty days, and 
notice ought to be given very plainly that judgment will be entered 
earlier unless an affidavit is filed. We do not think the form of 
notice furnished by the clerk of the Supreme Court is quite clear 
nor emphatic enough to remove all danger of mistake. It ought 
to begin with the distinct assertion that judgment will be entered 
in ten days unless an affidavit is filed within thattime. This notice, 
however, has the merit of being readily pasted upon a conspicuous 
part of the declaration and so as to cover up the old form of notice. 
This is much better than the plan devised by Matthias Plum, a 
stationer in Newark, for using old forms of declaration with the 
new form of notice. The old notice is cancelled with red lines and 
the new one is printed on the other side of the folded paper. This 
is no better than a trap. A man reads the title of the case and the 
name of the plaintrff’s attorney and sees that some notice has been 
cancelled, and opens it and reads it through, and unless by chance 
he turns it over again he will see no notice at all that he must file 
an affidavit within ten days or have judgment entered against him. 
Any judgment entered on a notice printed in such a place ought to 
be opened, unless it be proved that the defendant saw the notice in 


due time. 


CoNVEYANCERS will take notice that it has been held in Condert 
v. Earl, 18 Atl. Rep. 321, by Pitney, V. C. that a deed to the 


grantees as joint tenants without using the words ‘‘and not as 
21 








326 THE NEW JERSEY LAW JOURNAL. 


tenant in common’’ isa sufficient compliance with the statute, Rev. 
p. 167, par. 78, and conveys an estate in joint tenancy. He holds 
that the statute is not intended to prescribe a certain form of 
words, and that tosay ‘‘as joint tenants”’ is actually and not merely 
by implication to say ‘‘not as tenants in common,”’ because 
the two estates are wholly inconsistent with each other and to as- 
sert the one is the same as to deny the other. The use of the 
words, ‘‘and not as tenants in common,”’ adds nothing to the sense 
of the other, and is mere tautology and surplusage. He concludes 
by saying: ‘‘ 1 am aware that the best conveyancers in this state 
have usually made use of both the affirmative and negative expres- 
sions 1n creating this estate, but I am well advised that this prac- 
tice has not been universal, and that many titles depend upon the 
sufficiency of the expression used in this case; and I believe that 
when the additional words have been added it has been done out 
of abundant caution, and not from any belief prevailing in the pro- 
fession that they were ai all necessary. I will advise a decree for 
complainants.” 


In Sobernheimer v. Wheeler, (18 Atl. Rep. 234,) N. J. Court of 
Chancery, Aug. 10, 1889, it was held by Vice-Chancellor Pitney 
that a receiver of partnership assets, appointed by a competent 
court of another state, may maintain an action in this state to set 
aside a sale of partnership assets situate in this state, made by one 
partner in fraud of another partner when there are no creditors of 
the partnership in this state, and the only person to be benefited is 
the partner who was defrauded, citing Bidlock v. Mason, 26 N. J. 
Eq. (11 C. E. Gr.) 233, Hurd v. Elizabeth, 41 N. J. L. (10 Vr.) 5. 
Speaking of the power of the court to set aside sales of personal 
property and of the exercise of this power in favor of a partner 
rather than a creditor he said: ‘‘The jurisdiction of a court of 
equity to set aside a sale of personal property on the ground 
of fraud, or other basis of equitable jurisdiction, is well establish- 
ed, and rests on the same grounds as that over conveyances of real 
estate, Smith v. Wood, 42 N. J. Eq. (15 Stew) 568, 7 Atl. Rep. 881; 
44N. J. Eq. (17 Stew) 603, 17 Atl. Rep. 1104, on appeal. The 
jurisdiction is concurrent with that of courts of law, and suits by 
creditors to set aside mortgages and sales of personal property are 
of frequent occurrence in this court. It is true the rule, as usual- 
ly expressed, applies to sales and conveyances in fraud of credi- 
tors, and it was contended on the argument that it goes no further, 
and does not include partners, and that this is, in effect, a suit by 
one partner for his own benefit, and not for that of creditors, and 
that the complainant’s true and only remedy is either to seize the 
timber in controversy or bring trover or replevin for it. But it 
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seems to me that this view is too narrow, even if we read the rule 
as applying only to creditors. Each partner is, of necessity, be- 
fore the accounts are finally settled between them, a creditor of 
and a debtor to the firm. He is a creditor for whatever he has ad- 
vanced to it as capital or otherwise, and he is directly interested in 
all its assets precisely as outside creditors are. Courts of equity 
have frequently interfered in cases like the present, (Sloan v. 
Moore, 37 Pa. St. 217; Kerr, Fraud & M. 332, and notes;) and 
every consideration in favor of exercising jurisdiction on behalf of 
creditors applies in favor of one partner against the fraudulent 
acts of his co-partner. The remedy in equity is much the more ef- 
fective, convenient and complete in such cases. For instance, the 
complainant, as here, may be an officer of the court, and may find 
it very inconvenient, if not impossible, to give security in replevin. 
The claimant of the property, as here, may be a non-resident, and 
so not subject to process from a court of law. He may be insol- 
vent. The complainant may not have such complete knowledge of 
all the facts as to enable him with safety to take decisive action in 
a court of law. A court of equity may give relief on terms, ac- 
cording as the facts may develop themselves at the trial, where 
such facts would defeat an action at law. In the case in hand the 
court may. in the end, hold the sale herein attacked to be a mort- 
gage, and give the complainant the right to redeem. In many 
cases the remedy at law may prove to be incomplete and inade- 
quate, and particularly as between partners, of whose disputes this 
court necessarily takes cognizance. But, independent of these 
various considerations, I can, after full consideration, see no dif- 
ference in principle, so far as equity jurisdiction is concerned, be- 
tween a suit to set aside a conveyance of realty and one to set aside 
a transfer of personalty, and know of no reason why a court of 
equity should not entertain the one as readily as the other. It is 
true that it may be more important to the complainant to have the 
decree of this court in cases of real estate than in that of person- 
alty, since he thereby annuls the adverse record title, which would 
remain as a cloud upon his title, notwithstanding the judgment in 
ejectment in his favor established it. But the jurisdiction of the 
court over such cases does not depend upon such additional or in- 
cidental remedy, but upon the fraud in the conveyance ; and fraud 
practiced in a transfer of chattels is quite as potent a ground of 
equity jurisdiction as if it has been practiced to procure a convey- 
ance of land.” ; 

As a matter of practice it was held in this case that if, on a mo- 
tion for a receiver, a defendant sets up and relies in his affidavits 
upon any new matter not directly responsive to the matters set up 
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in the complainant’s affidavits, the complainant may read affidavits 
in reply to such new matter. 


AN INTERESTING question in the law of False Pretenses was 
alluded to in the decision of the Queen’s Bench Division in Regina 
v. Gordon, 23 Q. B. D. 354, the question whether a false represen- 
tation of one’s present intention is a false pretense for which an 
indictment may be found. The indictment in this case charged 
that with intent to defraud the defendant induced Richard Sum. 
mers Brown and Richard Brown to makea promissory note for 1007. 
by false pretenses that. he was prepared to pay to them or one of 
them 1007. It was objected that this must be interpreted to bea 
mere statement of an intention to pay this money at some future 
time, but the court held that ‘* apart from all questions of existing 
state of mind there was a false pretense of an existing fact, the 
existing fact being that the money was ready for the prosecutors 
on their signing the paper.’’ The court thought the allegation 
meant, ‘‘I am now prepared to give you 1002. if you will sign this 
paper and when you sign it the money is yours,’’ and they declined 
to decide the question whether a false statement by the defendant 
of his present intention to pay the money at a future time would 
be indictable as a false pretense. The facts in the present case 
come very close to the line, and the court drew a rather fine dis- 
tinction for the purpose of keeping the decision within the old rule 
as to the allegation of an existing fact. The defendant said he 
was prepared to pay the 100/. and then offered only 607. saying he 
charged 40/7. for the loan. The pretense was, asthe court said, that 
the money was ready for the prosecutors, but the meaning of that 
was that the defendant not only had it with him, but also intended 
topayit. Whether he had it or not would make no difference if he 
did not intend to pay it, and for aught that appears he did have 
the money. and the only thing lacking was his intention to pay, so 
that the false statement was really as to the defendant’s intention. 
The court, however, put it on the ground that the defendant’s action 
was pretending to be doing an act which he was not doing. Wills, J., 
in the course of his argument, remarked: ‘‘Suppose the defendant 
said: ‘I have theintention of advancing 1002.,’ and he, in fact, had 
no intention of the kind,’’ and Lord Coleridge in his opinion said: 
‘Tam far from saying that on more consideration much may not be 
found in the suggestion of my brother Wills in the course of the 
argument, but that has not been argued out, and I base my judg- 
ment on the broader and less refined ground. ‘‘ Wills, J., in his 
opinion said: ‘I am glad that it is possible to support the convic- 
tion without venturing on the somewhat dangerous ground to 
which I referred in the course of the argument, and rendering it 
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necessary to distinguish between a pretense to do something, and 
a statement of intention. I find it difficult to see why an allega- 
tion as to the present existence of a state of mind may not be un- 
der some circumstances as much an allegation of an existing fact 
as an allegation with respect to anything else. For example sup- 
pose that by an arrangement for the settlement of litigation, a man 
was to pay a sum of money, and when the time came he said: ‘I 
shall not pay until I know that A. has the intention of acceding to 
this arrangement. I do not insist upon having his promise. 
I shall be content if I know what his present intention 
is. Otherwise I shall not pay.’ Suppose B., who was 
to get the money, then told him that A. had that intention, and he 
believed B. and paid the money upon the faith of B.’s assurance, 
and all the while B. knew that A.’s intention was exactly the con- 
trary to what he had stated. I should have thought that the al- 
legation as to A.’s intention was one of an existing fact, capable of 
supporting an indictment for obtaining money by false pretences. 
But I am very sensible that in such an inquiry there must always 
be a danger of confounding intention with a representation or a 
promise as to something future ; and I am very glad that it is pos- 
sible, for the reason given by my Lord, to affirm this conviction 
without approaching any such debatable ground.”’ 





THE Queen v. Bernardo in the English Court of Appeal, 23 Q. 
B. D. 305, is an interesting case in regard to the custody of chil- 
dren, and to contempt of a writ of habeas corpus. The defendant, 
the well known philanthropist, Dr. Barnardo, had had the cus- 
tody of a little girl under an agreement with her mother by which 
he was to put her in one of the homes he has established for des- 
titute children, and afterwards find her a situation in the United 
Kingdom or one of the Colonies. When the child was thirteen 
years old the mother married again, and she and her husband 
wrote to the Doetor on Dec. 14th, that she wished to have the 
child returned, but the Doctor on Dec. 22, after receiving the letter 
handed the child over.toa Madame Romand with the intention 
that she should be taken on the Continent and afterwards to 
Canada, and she was in consequence taken out of the country. 
On January 22 a writ of habeas corpus was issued on the applica- 
tion of the mother and her husband, and the defendant was directed 
to produce the child. Time was given until April 30, and then the 
defendant made a return to the writ stating in substance that be- 
fore the writ was issued the child had been handed over by him to 
Madame Romand under the agreement between him and the moth- 
er to be taken to Canada, and was no longer in his custody or con- 
trol, and that Madame Romand refused to give her up, and that 
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she was out of the jurisdiction so that it was impossible for him to 
obey the writ. A motion was made to attach the defendant for 
contempt on the ground that the return was evasive and illusory, 
and consequently insufficient. The Divisional Court made the 
order, and from this an appeal wastaken. No proceedings had 
been taken when the defendant parted with the child, and on 
the application affidavits were presented to show that she was sent 
away for the purpose of avoiding the proceeding, and on the other 
side affidavits were submitted to show the history of the case in 
detail, and that the defendant was acting for the welfare of the 
child. The case was elaborately argued on these points, and at- 
tracted a great deal of attention in England. The decision on ap- 
peal was confined to the question arising on the facts as stated 
above without reference to the defendant’s intention or motive. 
Lord Esher, M. R., said: ‘‘In this case the question is whether the 
defendant, however benevolent his motives may have been, has not 
acted in contravention of law.’’ He recited the facts and the issu- 
ing of the writ, and said that is a command to bring the child be- 
fore the Judge, and must be obeyed unless some lawful reason can 
be shown to excuse the non-production of the child. If it could 
be shown that by reason of his having lawfully parted with the 
possession of the child before the issuing of the writ, the defendant 
had no longer power to produce the child that might be an 
answer ; but in the absence of any lawful reason he is bound to 
produce the child, and, if he does not he is in contempt of 
court for not obeying the court without lawful excuse.’ It was 
argued that the defendant had done nothing since the writ was is- 
sued, and that what was done before could not be a contempt, but 
the court held that the defendant not producing the child must 
offer a good excuse, and that it was not a good excuse to say that he 
had parted with the child after the mother had asked him to return 
it to her. The agreement made by the mother was subject to re- 
vocation. A parent cannot get rid of his or her parental right 
irrevocably by such an agreement, and, therefore, if the parent 
revoked it before the child had been handed over to a third person 
the defendant’s authority was at an end, and he was wrongfully in 
custody of the child, and was doing a wrong in handing her over 
to another. His only excuse, therefore, for not obeying the writ 
was that he had wrongfully parted with the child, and this cannot 
be admitted as a sufficient excuse.”’ 

Lindley, J., said: ‘‘The defendant’s inability arises from his 
having illegally sent the child abroad against the will of the guar- 
dian ; and that he did this before any legal proceedings were taken 
against him was immaterial. Persons who illegally put a child 
out of their power do so at their peril, aud, if they are ordered to 















produce the child, no excuse founded on their own inability to 
comply with the order will be held a sufficient answer to the writ.”’ 
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FREDERICK S. DALE v. RAPHAEL G. SEE AND DANIEL J. SHEEHAN. 


(New Jersey Supreme Court, June Term, 1889. 


Bailment.—(Contract—Evidence—1. Up- 
on a bailment of goods locatio operis faciendi 
to do work upon them for a reward, the 
contract implied by law that the work shall 
be done with due care and competent skill 
arises immediately upon the delivery of the 
goods to the bailee, and upon the completion 
of the work for which the bailment was 
made it is the duty of the bailee to return 
the goods to the owner. 

2. Stipulations or conditions qualifying 
or abridging the contract implied by law 
upon the bailment, to be valid and binding, 
must be contained in or made part of the 
original contract of bailment. 

3. Notice by the bailee with the return 
of the goods or with the bill for the work 
done, containing conditions qualifying his 
liability for defective workmanship, will not 
amount to a contract, although the owner 
accept the goods with knowledge of the con- 
tents of the notice. Such a transaction 
lacks the consideration necessary to support 
a contract, 


On certiorari to the Passaic Court of Common Pleas. 


4. A manufacturer sent silk braids to’ 
dyer to be dyed. On bills presented by the 
dyer for the work done was printed a no- 
tice, “ All claims for deficiency or damage 
must be made within three days from date ; 
otherwise not allowed.” Held that the no- 
tice, although brought to the knowledge of 
the manufacturer, did not bind him, and 
that he might bring a suit for damages for 
defective workmanship although no claim 
for damages was made within the time men- 
tioned. 

5. In taking exception to the decision of 
the court overruling the offer of evidence or 
excluding a defense, the exception must 
state the grounds upon which the offer was 
made. Litigants who have excepted to the 
court’s refusal to rule that a certain state 
of facts, if proved, would amount to a com- 
plete defense in law, cannot insist in a court 
of review that the facts offered to be proved 
would have been competent evidence upon 
an issue of fact not distinctly presented. 


This was au action brought in the District Court of the city of 
Paterson, to recover damages for defective workmanship in dyeing 


silk. 


The judge of the District Court certified to the Common Pleas 


the following state of the case: 


The plaintiff was a manufacturer of silk braids at the city of 
Paterson. The defendants were silk dyers doing business in that 


city. The plaintiff delivered to defendants silk twist to be dyed 
for plaintiff, relying on the usual implied contract of dyers to use 
the proper degree of skill ; the twist, after being dyed by the de- 
fendants, was, prior to October 1st, 1881, returned in various suc- 
cessive parcels to plaintiff, who wove part of it into silk braids ; 
subsequently in February, 1882, these braids were found of greatly 
inferior value on account of their being oily, which oily condition 
was due to unskilful dyeing. The difference in market value be- 
tween the braids in this oily condition and as they would have 
been if not oily was over two hundred dollars, the excess of dam- 
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ages, however, over two hundred dollars being waived in the plain- 
tiffs demands. 

The court found the facts above stated, and found as a matter of 

fact that the defendants had not complied with their implied con- 
tract as dyers in respect of the degree of skill to be exercised by 
them, and gave judgment for the two hundred dollars damages. 
The defendants for a defense offered evidence to show the fol- 
lowing facts: That the defendants had frequently dyed silk for 
the plaintiff prior to the transaction in question, and had always 
delivered bills for their work in such cases, with a notice printed 
thereon requiring such claims to be made in three days after deliv- 
ery of the dyed silk, of which notices the plaintiff had knowledge 
before the transaction in question, and that such notices had been 
uniformly printed on all the bills rendered by defendants for dye- 
ing to all their customers from prior to the transaction in question 
to the present time. That the oily condition of the silk might 
have been easily discovered by the plaintiff at any time after it 
was received by him, and before it was woven into braids if a pro- 
per examination of it had been made. One of the bill-heads from 
one of the original bills for part of the silk in question showing 
the form of notice is annexed hereto as part of the case. No no- 
tice of any kind was given by the plaintiff to the defendants of the 
defect in their work until May, 1883, and no claim for damages 
was made until the commencement of this suit. 

The defendants claimed that the foregoing facts if established 
made out a complete defense to this action. 

The court disallowed this claim, and held that such facts would 
not make out any defense; that the plaintiff had six years in 
which to sue, and that the notice from the defendants to the plain- 
tiff under the facts above stated was not a part of the contract and 
was inoperative. 

The defendants excepted to the ruling and judgment of the 
Court. 

Annexed to the state of the case was a copy of the defendants’ 
bill-heads with the nctice thereon printed at the top, as follows: 

‘* All claims for deticiency or damage must be made within three 
days from date ; othei wise not allowed.”’ 

The defendants appealed, and the Court of Common Pleas re- 
versed the judgment of the District Court and gave judgment final 
for the defendants with costs. 

Argued before Justices Depue and Dixon. 

Mr. John 8. Barcalow for the plaintiff. 

Mr. Eugene Stevenson for defendants. 

The opinion of the Court was delivered by 
Depve, J.: The appeal given to the Court of Common Pleas 
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from the District Court is upon matter of law, either in the judg- 
ment given by the latter court, or its ruling upon the admission or 
rejection of evidence. No appeal lies upon matters of fact, and 
the appellate court has no power to re-try the case upon the merits. 
Guerin v. Rodwell, 37 N. J. L. (8 Vr.) 71-75 ; Benedict v. Howell, 
10 Ib. 221 ; Baldwin v. Golden Star Fraternity, 18 Ib. 111 ; Haines 
v. Roebuck, Ib. 227. If the Common Pleas found that the judge 
of the District Court erred in excluding the evidence offered, there 
should have been simply a reversal of the judgment, remitting the 
record for a new trial. The final judgment given by the Pleas in 
favor of the defendants was erroneous. Whether this court, in 
reversing the judgment of the Pleas, shall remit the record to that 
court to the end that the proper judgment may be entered there, 
or shall reverse the judgment of the Pleas and affirm the judgment 
of the District Court, depends upon whether the ruling of the 
judge of the District Court, in excluding the evidence offered by 
the defendant, was or was not erroneous. 

The defendants received the plaintiff's goods upon a bailment 
locatio operis faciendi to do work upon them for a reward. In- 
cident to such a bailment and from the act of employment, the 
law implies an undertaking that the work shall be done with due 
care and competent skill. The duty of the bailee in the premises 
is a non-contract obligation imposed by law, and the parties may 
by express contract enlarge, abridge, qualify or supersede the 
obligations which otherwise would arise from the bailment by im- 
plication of law. 

The defendants claim that they were not liable for the damages 
occasioned by unskilful workmanship, unless a claim for such 
damages was made within three days after the re-delivery of the 
goods to the plaintiff or rather within three days after the delivery 
of the bill for the work done. 

Stipulatlons or conditions that a carrier or telegraph company 
shall not be liable for damages unless claim be made within a lim- 
ited time after the goods or message were delivered for transmis- 
sion have been held to be valid when.reasonable, and binding when 
brought home to the shipper of the goods or the sender of the 
message. Lewis v. G. W. R. R. Co., 5 H. & N. 867; Express 
Co. v. Caldwell, 21 Wall. 264; Wolf v W. U. Tel. Co., 62 
Penn. 83; Young v. W. U. Tel. Co., 65 N. Y. 163; Ellis v. 
Amer. Tel. Co., 138 Allen 306. But in all cases in which 
stipulations or conditions of this character have been held 
to be contracts, they were contained in or made part of 
the original contract of bailment. Notices of such conditions, 
printed at the head of shipping receipts or in the headings of the 
paper on which the telegram is written, have been held to amount 
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to contracts. But a notice given after the goods or message are 
delivered and received cannot have any such effect. The contract 
implied by law arises immediately when the bailment is accepted, 
and notice subsequently given would be inefficacious to establish a 
contract for the want of mutual assent and sufficient consideration. 
Thus, if goods be delivered to and accepted by a carrier without 
an express contract, he cannot discharge himself from the liability 
implied by law by subsequently transmitting to the shipper a con. 
tract of affreightment qualifying his liability. Gott v. Dinsmore, 
111 Mass. 45; Bostwick v. B. & O. R. R. Co., 45 N. Y. 712; 
Guillame v. Gen. Transp. Co., 100 Ib. 491. Upona bailment of 
goods for work and labor upon them, the contract between the 
parties arises immediately upon the delivery of the goods to the 
bailee, and upon the completion of the work for which the bail- 
ment was made, it is the duty of the bailee to return the goods to 
the owner. He cannot prescribe the conditions under which he 
will perform that duty. Notice to the bailee, with the return of 
the goods, or with his bill for the work done, qualifying his liabil- 
ity for defective workmanship, are terms of his own dictation. 
His refusal to restore the goods to the owner except upon those 
terms would be wrongful. And although the owner should 
accept his goods with knowledge of the terms proposed, no con- 
tract would arise therefrom. The transaction would lack the con- 
sideration necessary to support a contract. 
The ruling of the judge of the District Court excepted to was not 
in excluding evidence which might be competent as tending to 
show that in fact the silk in question was delivered to them under 
a special contract. The facts set out in the defendants’ offer were 
submitted to the court as in themselves a defense to the action, 
and the ruling excepted to was the disallowance of the defendants’ 
claim that those facts made out a complete defense. Those facts, 
so far as they are pertinent to this inquiry, are as follows: That 
the defendants had frequently dyed silk for the plaintiff prior to 
this transaction ; that they had always delivered bills for their 
work in such cases with the notice printed thereon, of which no- 
tices the plaintiff had knowledge before the silk in question was 
delivered; that for some of the work in question such bills had 
been delivered, and that no claim for damages had been made 
within the time designated in the notice. There was no offer to 
show that the plaintiff had ever yielded to, complied with, adopted, 
assented to, or in anywise recognized, the terms contained in the 
notice as the arrangement between him and the defendants for the 
transaction of business between them. The defendants’ contention 
was that the facts mentioned in the offer of themselves constl- 
tuted a defense as ipso facto establishing a special contract. This 
contention it was that the judge overruled. 








i 
a, 





sel 
tiff 
als 
on] 
ten 
anc 
not 
leg: 
cres 
scin 
Not 
age 
of Ftd 
to tl 
any 
ever, 
chas 


woul 
the 
to the 
defen 
that, 





State 
have 
facts, 
not in 
would 
























ed, 
the 
the 
tion 
1sti- 
This 





DALE v. SEE AND SHEEHAN. 335 


The evidence offered was insufficient to establish a general usage 
of the trade. All that was proposed on that subject was to show 
that such notices had been uniformly printed on all the bills ren- 
dered by the defendants to their customers from prior to this 
transaction to the present time. Nor was it proposed to be shown 
that the plaintiff had knowledge of the defendants’ course of busi- 
ness in that respect. Whatever foundation the defense could de- 
rive from the evidence excluded rested upon the isolated transac- 
tions between these parties—the notices on the bills delivered to 
the plaintiff, and his knowledge that they appeared on those bills. 

From what has already been said it is apparent that no one of 
these notices of itself constituted a contract with respect to the 
work to which the bill on which it was printed was applicable. 
When the first bill was sent to the plaintiff the notice on it was a 
nullity. So with the second, and so with each of the bills in the 
series. As these bills came in from time to time, while the plain- 
tiff knew the notice was upon them, it must be assumed that he 
also knew that the notice wasin lawa nullity, and in legal effect 
only an announcement by the defendants in terrorem of their in- 
tention to resist claims for damages not made within three days, 
and the plaintiff was justified in so regarding it. Each of these 
notices being in itself a nullity, it is inconceivable how, upon any 
legal principle, the frequency with which they were repeated could 
create out of them a contract on the part of the plaintiff without a 
scintilla of evidence of assent to the terms expressed in them. 
Notices of similar import, such as all claims for shortage or break- 
age must be made in so many days, are not uncommon in invoices 
of goods sold and in bills given by carriers on the delivery of goods 
to the consignee, and I am not aware that such notices have by 
any judicial decisions been recognized as having any validity what- 
ever, unless supplemented by some evidence that the original pur- 
chase or shipment was made upon such terms. 

The facts embraced in the defendants’ offer, standing alone, 
would be wholly insufficient to establish a special contract between 
the parties. The District Court act allows exception to be taken 
to the ruling of the judge in excluding evidence or in overruling a 
defense. No rule of practice and procedure is better settled, than 
that, in taking exception to the decision of the court in overruling 
the offer of evidence or excluding a defence, the exception must 
State the grounds upon which the offer was made. Litigants who 
have excepted to the conrt’s refusal to rule that a certain state of 
facts, if proved, would amount to a complete defense in law can. 
not insist in a court of review that the facts offered to be proved 
would have been competent evidence upon an issue of fact not dis- 
tinctly presented. Grand Trunk Railway Co. v. Jennings, 8 App. 
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Cas. 800, is a precedent quite apposite, and the remarks of Lord 
Watson on page 808 have direct application. The principle is sup- th 
ported by numerous decisions in this State. The facts excluded f 
having been offered as in themselves a defense, the ruling of the > 
judge of the District Court that they were insufficient for that pur- pi 
pose was correct. ; ; a 
The defendants’ counsel in his brief called in question the meas- f 
ure of damages adopted by the judge of the District Court. The re 
rule adopted appears to have been the difference between the mar- a 
ket valne of the braids in the oily condition of the silk, and the ; 
market value they would otherwise have had. Consequential "7 
damages of this kind may be recovered for breaches of contract of 
this character, and there is nothing in the case certified to show pi 
that, as applied in this case, the measure of damages was improper. tha 
The evidence offered and excluded with respect to the plaintiff's pr 
ability to discover the oily condition of the silk before it was made the 
into braids was not offered for any bearing it might have on the dun 
demands recoverable. It was part of the case offered as a complete ‘ : 
defense. If that circumstance could have any effect in controlling | 
the measure of damages, the attention of the judge was not called aah 
to it, and there was no exception on that point. ; T 
The judgment of the Common Pleas should be reversed, and the haath: 
judgment of the District Court be affirmed. bat 
ALBERT L. POTTER AND FRANK POTTER ». URIAH S. HOLLISTER. that 
(Court of Chancery of New Jersey, October Term.) for 
Specific Performance.— Evidence of Con- 3. Equity will always decline to inter- said 
tract-Letters.—1. A complainant in anaction fere when the evidence leaves the terms a CO! 
for specific performance may prove the con- of the contract in uncertainty, or if it be that 
tract on which he relies by letters, but to reasonably doubtful whether the contract to h 
warrant the court in holding the letters to _was finally closed. with 
be a contract, it must appear that the 4,A letter written by a principal to his ants 
writer parted with them as evidence of the agent, which is merely intended as a dele- ’ 
terms of a contract to which he assented; gation of authority or instruction to the be h 
they must contain all the material terms of agent, and which the principal gives his princ 
the contract, and show that parties under- agent no authority to deliver to the other comp 
stood the terms of the contract alike. party, is not a contract. insist 
2. When it appears that the whole of the 5. This court may enforce the specific muni 
subject matter about which the parties performance of a contract for the sale and to Ts 
dealt is not embraced in the letters, so that | purchase of land located in another State. 
their written contract is incomplete, a court 6. A party to a suit is bound by an admis- the d 
of equity will decline to interfere. sion made by him under oath in open court. The 
On final hearing on bill and answer and proofs taken in open of Ni 
court. the te 
Mr. Greene, of Connecticut, and Mr. Frank Bergen for com- were } 
plainants. cut de 
Mr. R. Field Stockton and the Attorney-General for the de- —— 
pon ) 


fendant. 
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Van FLEET, V.C.: This is a suit by the vendors of land against 
the vendee asking a decree requiring the vendee to specifically per 
form his contract of purchase. The bill alleges that the contract 
which the complainants seek to have enforced is in writing. The 
following is the averment of the bill on that subject: ‘* Your ora- 
tors and the said Uriah S. Hollister, on or about the fifteenth day 
of September, 1888, entered into an agreement in writing respect- 
ing the sale and purchase of the said lands and premises, consist- 
ing of certain letters or correspondence, written and signed by the 
said Uriah 8S. Hollisterand by Nicholas Tarrant, who was the agent 
of your orators for the sale of said lands and premises, and by 
your orators lawfully authorized to make sale of the said lands 
and premises to the said Hollister.’ The case made by the bill is, 
that the defendant agreed in writing with the complainants to pur- 
chase of them the land described in the bill for $4,500, and to pay 
the whole of the purchase money on the delivery of the deed. A 
deed has been proffered to the defendant and demand made for the 
payment of the purchase money. He refused to accept the deed 
and to pay the purchase money. These are the principal facts 
averred in the bill. 

The defendant denies that he entered into an agreement in writ- 
ing with the complainants for the purchase of the land in question, 
but admits that he both telegraphed and wrote to Tarrant, stating 
that he would take the complainants’ property for $4,500, and pay 
for it on the delivery of the deed. But he insists that what he 
said to Tarrant in writing cannot be treated in law as constituting 
a contract between the complainants and himself, because, he says, 
that when he sent the telegram to Tarrant, and also when he wrote 
to him, he believed Tarrant to be his agent, and communicated 
with him in that capacity, and not as the agent of the complain- 
ants, and that his communications to Tarrant must consequently 
be held to bein law, as they were in fact, the instructions of a 
principal to his agent, and not as constituting a contract with the 
complainants, nor as communications to them. The defendant’s 
insistment is, that the utmost effect which can be given to his com- 
munications to Tarrant is to consider them as a delegation of power 
to Tarrant, authorizing him to enter into a contract on behalf of 
the defendant with the complainants for the purchase of the land. 

The land, which is the subject of the suit, is situate in the town 
of Norwich, in the State of Connecticut. Mr. Tarrant resides in 
the town of Norwich, and the defendant’s communications to him 
Were received by him there. The statute of frauds of Connecti- 
cut declares that no suit in law or equity shall be brought or main- 
tained upon any contract for the sale of lands, unless the contract 
upon which the action shall be brought, or some note or memoran- 
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dum thereof, shall be made in writing, and signed by the party to 
be charged therewith, or some other person thereunto by him law- 
fully authorized. Osborn v. Phelps, 19 Conn. 62-70. 
The relation in which Tarrant stood to the defendant, or in which 
the defendant believed Tarrant stood to him, when he sent the 
communication to Tarrant which the complainants make the basis 
of their suit, is, in my judgment, the pivotal point of the case, for 
while it is well settled that the complainant in an action for specific 
performance may prove the contract on which he relies, so as to 
take his case out of the statute of frauds, by letters, yet it would 
seem to be entirely clear, according to the fundamental principles 
on which relief in such cases is administered, that to warrant 
the court in enforcing a contract thus made, it must be made 
clearly to appear that the party sought to be held has intentionally 
entered into a written contract with the party seeking to hold him, 
not that he has merely given his agent authority to enter a con- 
tract for him. His letters must be addressed or sent to the other 
party or to the agent of the other party. He must have parted 
with them as evidence of the terms of a contract he agreed to. His 
letters, either when standing alone or when taken in connection 
with those of the other party, must contain all material terms of 
the contract, and they must make it manifest that both parties un- 
derstood the terms of the contract alike, in other words, that their 
minds met. When, however, it appears that the whole of the 
subject matter about which the parties dealt is not embraced in 
the letters on which the complainant relies, and their contract for 
that reason is incomplete—their minds never having come together 
—there a court of equity can do nothing, for it is only in cases of 
completed contracts, which are fair in themselves and which have 
been fairly obtained, that equity can give relief by way of specific 
performance. Braeutigan v. Edwards 11 Stew. 542. Equity will 
always decline to interfere when the evidence leaves the terms of 
the contract in uncertainty, or if it be reasonably doubtful whether 
the contract was finally closed. Brewer v. Wilson, 2 C. E. Gr. 
180-182 ; Brown v. Brown, 6 Stew. 650-657. As to whether a let- 
ter written by a principal to his agent can be used by a third per- 
son as evidence of a written contract between himself and the 
principal, I am aware that Lord Hardwicke is reported as saying, 
in Welford v. Beazeley, 3 Ark. 503: ‘*There have been cases 
where a letter written toa man’s own agent, and setting forth the 
terms of an agreement as concluded by him, has been deemed to 
be a signing within the statute, and agreeable to the provision of 
it.’ But I have been unable to find a single case in which it has 
been so held. I find, on the contrary, that the Supreme court of 
Iowa expressly held, in Steel v. Fite, 48 Iowa 99, that a letter 
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written by a principal to his agent, stating the terms on which he 
would sell certain lani, which terms the agent subsequently re- 
ported to a buyer, who accepted them, did not constitute a written 
contract with the buyer so as to take the case out of the statute of 
frauds. The court said, that the delivery of the letter to the agent 
could have no other or greater effect than if the principal had 
written the letter and then retained it in his own possession. The 
decision in the case just cited obviously rests upon correct prin- 
ciple. It is indispensable to the making of a contract that there 
shall be communication between two minds—there must be a pro- 
posal by one and an acceptance by the other—two minds must 
meet and mutually assent—but where the written communication 
is exclusively between the principal and his agent, and is simply 
intended by the principal as a delegation of power or instruction 
to his agent, and the principal gives his agent no authority to 
deliver his’ letter to the other party, it is impossible to say, with- 
out an abuse of language, that the letter is evidence of a contract 
made by the principal with the other party. My conclusion on 
this branch of the case is, that if it be true that the defendant 
made the communication to Tarrant, on which the complainants 
rely, under an honest belief that Tarrant was his agent, and with- 
out knowledge that he was also acting as the agent of the com- 
plainants, his communications cannot as matter of law be held to 
be a contract with the complainants. If the court were to so hold 
them, it would, in effect, make a contract for the defendant against. 
his will. That is a thing which this court cannot do. 

The fact that the land which is the subject of the suit is beyond 
the jurisdiction of the court, and situate in another state, consti- 
tutes no reason why relief should be refused, if in other respects 
the complainants have made a case which entitles them to a decree, 
for the principle is firmly established that it is nut necessary to 
jurisdiction in such cases, that the land which is the subject of 
the suit should be located within the territory over which the 
court in which the suit is brought may rightfully exercise its 
power. All that is necessary in such cases to enable the court to 
exert its power is, that it shall have jurisdiction of the parties, 
for in all suits in equity the primary decree is in personam and 
not in rem. Wood v. Warner, 2 McCar. 34; Davis v. Headley, 
7C. E. Gr. 120. 

The proofs on the main question, namely, whether the defendant 
made the communications to Tarrant, on which the complainants 
rely, under a belief that Tarrant was his agent and without knowl- 
edge that he was also acting as the agent of the complainants, do 
not make a strong and perfectly clear case either way, but leave 
the question whether or not those communications can safely and 
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rightfully be held to be a contract in such serious doubt that I 
think it is the duty of the court, under the principles which must 
control its judgment, to decline to make the decree the complain- 
ants ask, but leave them to their remedy at law. The jurisdiction 
of a court of equity to decree specific performance is not compul- 
sory, but discretionary. The question in such cases is not what 
must the court do, but what may it do under the circumstances. 
Radcliffe v. Warrington. 12 Ves. 331; Brown v. Brown, 6 Stew. 
655. The court must be satisfied that the claim for a deed is fair, 
just and reasonable, and the contract equal in all its parts, and 
founded on an adequate consideration before it will interpose with 
this extraordinary assistance. Seymour v. Delancey, 6 Johns. Ch. 
225. Whether or not a contract shall be ordered to be specifically 
performed is always a matter resting in sound discretion. If the 
claim for adeed is not just and reasonable the party asking for 
specific performance will be left to his remedy at law. Consider- 
able caution should be used in decreeing specific performance. The 
court is bound to see that it really does the complete justice which 
is aimed at and which is the ground of its jurisdiction. King v. 
Morford, Sax. 281. Inacase where doubt exists as to whether a 
contract has been made, the court is without the least claim to 
jurisdiction. 

After one of the complainants had given evidence proving that 
the written contract, on which the complainants’ bill is founded, 
does not in terms embrace all the property which the complainants 
intended to sell and the defendant to buy, the counsel of the com. 
plainants asked the court to overrule this evidence, or otherwise to 
disregard it, on the ground that parol evidence can never be admit- 
ted to contradict or vary the terms of a written instrument. It is 
unnecessary to discuss in this case in what instances parol evidence 
is competent to defeat a claim made under a written instrument, 
for the question here is not as to the competency of evidence, but 
whether or not effect shall be given to an admission voluntarily 
made in open court by a party to a suit. Hele we have an admis- 
sion made under oath, in open court, by that one of the complain- 
ants who conducted the whole of the negotiations resulting in what 
the complainants allege is a contract, that the written contract on 
which the complainants rest their right to relief is incomplete in 
an important particular, namely, that it does not embrace one-ninth 
in value of the property which they intended to sell and the de- 
fendant to buy. An admission of that kind made by the com- 
plainants in their bill would have shown that they had no right of 
action. There is no reason why it should be less efficacious in pro- 
ducing the same result when voluntarily made under oath during 
the progress of the trial. 
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The complainants must be left to their remedy at law. Their 
bill must be dismissed. 





MERRITT v. MERRITT. 
(Court of Chancery of New Jersey, Sept. 24, 1889.) 


Married Woman living in State of Separation from her Husband 
—Sale of Land by—Construction of Act of Apr. 5, 1878, 
Supp. Rev. 447. 

On petition under the supplement of Apr. 5, 1878, to the Married 
Women’s Property Act of Mar. 27, 1874. 

The petitioner alleged marriage in 1855 ; that after marriage she 
inherited from her father and brother over $10,000 in cash; 
that she purchased a farm in Woodbridge, N. J., of 65 acres for 
$6,100, taking title thereto in her own name. That subsequent to 
said purchase and in 1888, she was compelled to leave her husband 
by reason. of his cruel treatment and since that time had lived in 
state of separation from him ; and the petition prayed for a decree 
that during such separation she might sell her real estate as if she 
were unmarried. 

The answer admitted the marriage,and that in 1888 she left him ; 
denied cruel treatment, alleged kind, gentle and forebearing treat- 
ment, and that she left her home without cause. Admitted inheri- 
tance by petition except as to amount of which he has no knowl- 
edge. Admitted pu. chase of real estate, and that she still owned it; 
alleges that he and his wife and children occupied said premises as 
a home, until she left him ; denied that he neglects or refuses to 
provide for or maintain her ; alleged that he had been willing to re- 
side with her since she left, and has refused to consent to rent said 
farm in hopes their home would again be restored and they live to- 
gether again. That he expended large sums of his own money in 
purchase of fertilizers, stock and farming implements for working 
said farm, in repair and betterment of building thereon, and thus 
enhanced its value. That he always furnished his wife with com- 
fortable support and home to the best of his means, as long as she 
resided with him. 

Mr. Luther Shafer for petitioner. 

Mr. B. A. Vail for defendant. 

The Vice Chancellor (VAN FLEET), said: How do counsel under- 
stand the issue raised by these pleadings ? 

Mr. Vail: The only issue is whether husband refused and neg- 
lected to support and maintain the wife. That is all we can try 
under this statute. We allege she left without cause. 

The Vice Chancellor : [Reads the act to counsel. |] 

Mr. Vail: Another question may be raised ; whether that statute 

22 
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meant voluntary or involuntary separation, that is, by a decree of 
court. 

The Vice Chancellor : The wayd ‘‘separation”’ is without limita- 
tion, and must be taken in its most comprehensive sense. 

Mr. Vail: Then the issue I first stated is the only one. It was 
the wife’s fault in having caused the separation. 

The Vice Chancellor: In the absence of this statute, it would 
be doubtful whether wife had any remedy in equity. Was not this 
statute passed to enable her to have use of her property when there 
is a separation of husband and wife, and the husband refuses and 
neglects to maintain and support her? I do not think I havea 
right to enquire into whose fault caused the separation. The 
statute is explicit. It says ‘‘during such separation, neglect and 
refusal to support, she may sell,’’ etc. 

Mr. Vail: It would be dangerous to pass title under such a pro- 
vision. The court might make an order to-day, and to-morrow the 
husband might support and maintain the wife, and the condition 
under which the order was made would not longer exist. 

The Vice Chancellor : The wife is bound to show the separation 
and the neglect and refusal to support. If she does that the court 
may give her the power mentioned in the act during the continu- 
ance of that condition. That construction of the act gives her this 
power at the will cf the husband. It practically nullifies the 
statute. I desire counsel to speak upon that subject. 

Mr. Shafer: That is my view and I think I can satisfy court ; 
it has power to make an efficient order. 

The Vice Chancellor : The only issue of fact presented is whether 
husband neglects and refuses support and maintenance. Bill 
and answer admit separation, but answer says it is through fault 


of wife. 
Both counsel agreed with the court as to the issue to be tried. 


STATE v. LECONEY. 
(New Jersey Supreme Court, Oct. 3, 1889.) 
Practice on Habeas Corpus. 

On habeas corpus upon commitment for murder. Before 
Judge Garrison at Camden. 

GARRISON, J.: On Monday, September 30th, an application was 
made to me, on behalf of Chalkley Leconey, for the allowance of a 
writ of habeas corpus. The petition set forth that the petitioner 
was in the custody of the sheriff of the county of Camden, and 
that he was denied a hearing. The writ was allowed, returnable 
the same afternoon. The sheriff's return showed a commitment in 
the usual form. Upon the hearing which followed, petitioner’s 
counsel urged not the discharge of the defendant for insufficient 
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commitment, but his admission to bail. The state, represented by 
the prosecutor of the county, said that no testimony had been 
taken before the committing magistrate which would aid the judge 
in determining the question of the admissibility to bail. In lieu 
of such testimony, the prosecutor presented two affidavits, saying 
that they were the ez parte depositions of two witnesses, then in 
the custody of the state, held as witnesses. His offer was that the 
judge should read these affidavits as evidence touching the pre- 
sumption of the defendant’s guilt. The use of these affidavits was 
opposed. The disposition made of the prosecutor’s offer was com- 
municated to him and to defendant’s counsel in writing, as follows: 


Seconp JupiciAL District CHAMBERS, 106 MARKET Sr., 
CAMDEN, N. J., Sept. 30, 1889, 
Witson H. Jenxrns, Esq., 


Dear Sir: In the habeas corpus proceedings of State v. Leconey I cannot see my way clear 
to use the enclosed affidavits presented by you at the hearing. It appearing, however, to 
be the desire, of both parties that the state may present the facts tending to show the 
degree of presumption of guilt by affidavits properly taken in the cause, I will direct that 
you take such affidavits as you may deem necessary before George A. Vroom, Esquire, to 
be taken question and answer stenographically, to be taken at such hour on Wednesday as 
you may agree with him and at such place; you notifying Mr. Gaskill or Judge Pancoast ; 
typewritten copy to be furnished me on Thursday morning. 

This is not a public matter to any greater extent than you choose (in the interest of the 
state) to make it. Counsel for defendant having waived cross-examination to be bound by 


it at the examination. Truly yours, 
C. G. GARRISON. 


On the 2d day of October the testimony of certain witnesses was 
taken by the prosecutor in the presence of the defendant and his 
counsel, pursuant to the order above made. That testimony is now 
before me. Further argument has been waived by defendant’s 
counsel. I will not comment upon the testimony. The order 
which I will make is that the prisoner be remanded to the custody 
of the sheriff to await the action of the Grand Jury. 





ANDREW SHERK v JOHN LEVER, RECEIVER. 
(Essex Circuit Court.) 


Supplementary Proceedings—Receiver—Choses in Action. 


This was an action of tort. The plaintiff proved the possession 
of certain chattels; that the defendant, who had been appointed re- 
ceiver of the plaintiff's property, etc., had taken the chattels in 
question and sold them, without setting off two hundred dollars 
worth of them ; and that piaintiff had a family living in the state. 
The defendant offered to show that the plaintiff had other prop- 
erty worth more than two hundred dollars. 

Drxon, J.: It seems to me that counsel on both sides are trying 
this case under a misapprehension. My understanding of the law 
is that under supplementary proceedings a receiver is appointed of 
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the choses in action of and the property held in trust for, the 
debtor ; not of property in debtor’s possession. 
That could be reached by execution and a receiver is appointed 


in aid of execution. 





BANK OF THE METROPOLIS v. PELOUBET. 
(U. S. Circuit Court, District of New Jersey. Filed Sept. 26, 1889.) 


Removal of Causes— Defendants must be 
non-residents—Cause remanded on applica- 
tion of party which removed it—Costs.—The 
plaintiffs being citizens of New York and 
the defendants citizens of New Jersey, the 


after the passage of the act of April 2, 1887, 
providing for removal only by defendants 
being non residents of the State. On a 
motion made by the defendants to remand: 
Held, That the removal was a mistake and 


that the cause should be remanded and that 
the defendants should pay all the costs con- 
sequent upon the removal. 


defendants applied for and obtained a re- 
moval of the cause from a New Jersey State 
Court to the U.S. Circuit Court. This was 

On motion to remand. 

Mr. Robert H. McCarter for the motion. 

Mr. Willard P. Voorhees, contra. 

WateEs, J.: This action was begun by the plaintiff, a citizen of 
the state of New York, against James Peloubet, a citizen of the 
state of New Jersey, and the cause was removed to this court on 
the second day of April, 1887. On the 3d of March, 1887, an act 
of congress went into effect, entitled ‘‘an act to amend the act of 
congress, approved March 3, 1875 entitled ‘an act to determine 
the jurisdiction of the Circuit Courts of the United States and to 
regulate the removal of causes from state courts, and for other 
purposes.’’’ By the second clause of the act of 1887, it is provided 
that ‘‘any other suit of a similar nature, at law or in equity, of 
which the Circuit Courts of the United States are given jurisdiction 
by the preceding section, and which are now pending or which 
may hereafter be brought in any state court, may be removed into 
the Circuit Court of the United States for the proper jurisdiction 
by the defendant or defendants therein being non residents of that 
state.”’ 

The defendant’s counsel now moves to remand the cause. These acts 
limit and regulate the removal of causes from the state courts to the 
Circuit Courts of the United States,and such removal must be made 
in the manner and under the conditions prescribed, in every case, be- 
fore the Circuit Courts can entertain jurisdiction of the cause. The 
defendant having been a citizen of New Jersey, both at the time when 
the action was begun in the Supreme Court of that state, and also 
on its removal to this court, after the passage of the act of 1887, it 
is clear that the removal was improper. It was made under a mis- 
take, and in ignorance of the amendatory act of 1887. The removal 
having been made on the petition of the defendant and at his 
instance, it is proper that he should pay all the costs consequent 
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upon that proceeding and it is so ordered. The motion to remand 
is granted. 


I, O. ACTON, ADMINISTRATOR, ETC., v. R. WADDINGTON, ET AL. 
(Court of Chancery of New Jersey, October 15, 1889.) 

On bill, answer, replication and proofs. 

Mr. W. T. Hilliard for the complainant. 

Mr. M. P. Grey for the defendant. 

THE CHANCELLOR held: 1. Where land is conveyed, and the 
purchase money for it is not paid, and no distinct security for the 
purchase money is taken in its stead, a constructive trust arises, 
and the vendee is considered as the trustee of the land for the ven- 
dor until the purchase money is paid, and the vendor thus obtains 
an equitable lien upon the land. 

2. The vendor’s lien is good against the vendee and his heirs und 
all persons taking from them as volunteers, and also against pur- 
chasers for value who have notice that the purchase money is un- 
paid. 

3. Taking a personal undertaking from the vendee to pay the 
purchase money, such as his bond, note or covenant, unless it ap- 
pears that it was intended to he substituted for the purchase money 
or to be the thing in fact bargained for, will not destroy the lien. 

4, The lien will continue as long as an action can be maintained 
ae! the recovery of the purchase money. 

5. A wife sold land in 1826 taking her grantee’s bond for part of 
te purchase money payable upon the death of a third person, M. 
H. In 1837 the grantee made a bond to the wife’s husband, which 
was a copy of the wife’s bond except in date and name of the 
obligee. The bond to the wife disappeared. The husband died in 
1839 and thereafter his bond in the hands of his wife, was treated 
by her and her grantees and their assigns as representing the pur- 
chase money debt until M. H. died in 1872. The wife and her 
grantees are dead. Held, That the husband’s bond must be taken 
as representing the purchase money debt and that a lien will be de- 
clared for the amount due upon it in favor of his administrator. 





ABSTRACT OF OPINIONS. 


(Court of Chancery, October Term, 1889.) 
STORY v. PALMER, 


Power of Sale or Partition. 

THE CHANCELLOR: A will construed to give the executors power 
either to sell or divide all or any part of testator’s lands at their 
discretion. Consequently a partition therevf will not be ordered 
by this court at the instigation of one of the beneficiaries, because 
such a proceeding would interfere with the exercise of discretion 
confided to the executors by the testator. 
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If the trustees should not proceed within a reasonable time to 
discharge their duty in the premises, this court may intercede ; 
but, as such reasonable time has not yet elapsed, the bill must be 
dismissed. 





GARDNER v KLEINKE. 


Fraudulent Conveyance—Subsequent Debts. 

Opinion by VAN FLEet, V.C.: A voluntary conveyance of lands 
from a husband to his wife, at the suit of a judgment creditor 
whose debt was contracted partly before and partly after such con- 
veyance, cannot be set aside as to so much of the debt as was in- 
curred after the assailed deed without proving actual fraud. The 
transactions involved in the case are set aside. 





TAYLOR v. STEWART. 


Estate in Expectancy—Fraudulent Conveyances. 
Opinion by Birp, V. C.: A deed conveying an estate in expec- 
tancy during the seisin of a tenant for life transfers all his interest 
therein and entitles the grantee to the premises upon the grantor’s 
surviving the life tenant. Held, also, that there was no proof of 
fraud in the conveyance and the complainant has a valid title to 
the land. 


STILWELL »v. STILWELL. 


Resulting Trust. 

Opinion by Birp, V. C.: Resultingtrust in lands claimed by a 
wife, and not in her deceased” husband, whose heirs at law claim 
them .by descent. Held, not to have been established by the 

——~evidence. . 





BURNET v. BURNET. 

Opinion by Pitney, V. C.: Claim of a widow for dower, where 
the amount of the sum in gross due her out of certain New York 
lands after husband had given mortgages thereon in which she 
had joined. Held, that the right of a widow is determined by 
the situation of things at the time of the death of the testator, 
and nothing done by the executors can change this. 





ACTION FOR FALSE REPRESENTATIONS—THE DECISIONS 
IN DERRY v. PEEK. 


How far a man may go in making a false statement*of fact for his 
own advantage without reasonable grounds for believing it to be 
true has been the subject of a recent decision in the House of Lords. 
This court on the first of July last reversed the decision of the Court 
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of Appeal in Peek v. Derry, 37 Ch. Div. 41, and has held the 
defendant not liable unless he knew he had no reasonable ground 
for believing his statement to be true. Lord Bramwell in his judg- 
ment laid down a rule which seems to be paradoxical and incon- 
sistent with itself, and yet we are not sure that he does not show a 
profound knowledge of human nature when he assumes that a man 
is capable of believing a thing although he knows that he has no 
reasonable grounds for believing it. Men’s beliefs are based so 
much on their wishes and prejudices rather than their reasons ; 
their wishes rather than their judgments are so often fathers to their 
thoughts, that it may be that it is not really a contradiction 
in terms to say that a man may believe his false statement to be true 
when he knows he has no reasonable ground to believe it to be true. 
And so it may be that Lord Bramwell was practically right in his 
statement of the apparently new limitation of the liability for false 
representations when he said that if a man makesa statement which 
he believes to be true, and which in fact is not true, he cannot be 
guilty of fraudulent misrepresentation, even if he has no reasonable 
grounds for his belief, wnless he knew that he had no reasonable 
grounds. 

Nevertheless a rule that contains such an obvious logical contra- 
diction ought to be received with caution, and it may be that it will 
be found to mean nothing more after all than that if aman makesa 
false statement which he would like to believe—but does not really 
believe—to be true, he is guilty of frand and is liable to an action. 

The case was an action for deceit against the promoters of a street 
railway company charging fraudulent false representations in the 
prospectus, on the faith of which the plaintiff took shares and lost 
his money. The prospectus stated that by special act of Parlia- 
ment the company had the right to use steam or mechanical mo- 
tive power instead of horses. Asa matter of fact the act gave this 
right only upon obtaining the consent of the Board of Trade to be 
renewed every seven years and subject also to other conditions. 
The Board of Trade would not give its consent and the company 
was wound up in consequence. 

Stirling, J., heard the evidence and decided the case in the Chan- 
cery Division. He referred to the cases showing the difference of 
opinion as to what is sufficient to constitute fraud in an action 
for deceit and said he did not think it necessary to consider which 
of these views, if they do in fact conflict, are the more accurate, 
and he proposed to deal with the question ‘‘ whether the directors, 
assuming that they made a representation, had any reasonable 
ground for making the statement which they did ;’ and he decided 
that they had reasonable grounds, or at least that their grounds for 
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belief were not so unreasonable as to justify him in holding them 
guilty of frand. 

The Court of Appeal reversed this decision. Cotton, L. J., first 
stated his view of the law governing such cases. He said: ‘‘ What, 
in my opinion, is a correct statement of the law in this: that where 
aman makes a statement to be acted upon by others which is false, 
and which is known by him to be false, or is made by him reckless- 
ly, or without care whether it is true or false—that is, without any 
reasonable ground for believing it to be true—he is liable in an ac- 
tion of deceit at the suit of any one to whom it was addressed and 
who was materially induced by the misstatement to do an act to his 
prejudice.’’ And again, without adopting the expression ‘legal 
fraud,’ he said: ‘‘In my opinion there is a duty. Whena man 
makes statements which he desires others should act upon, es- 
pecially when they are in a prospectus like the present, intended 
to be circulated among the public in order to induce them to take 
shares—in my opinion there isa duty cast upon the person who 
makes these statements to take care that there are no expressions 
in them which in fact are false ; to take care that he has reasonable 
grounds for the material statements which are contained in that 
document which he prepares and circulates for the very purpose of 
its being acted upon by others. And although, in my opinion, it 
is not necessary that there should be what I should call fraud. yet 
in these actions, according to my view of the law, there must bea 
departure from duty.’’ After discussing the facts, his conclusion 
was: ‘It is not that I attribute to them any intention to commit 
fraud, but they have made a statement which was incorrect, to in- 
duce the plaintiff to act upon it without any sufficient reason for 
making that statement, without any sufficient reason for believing 
it to be true. Therefore they are liable.’ 

Sir J. Hannen and Lopes, L. J., agreed with this judgment, and 
the former said: ‘‘I take the law to be that if a man takes upon 
himself to assert a thing to be true which he does not know to be 
true, and has no reasonable ground to believe it to be true in order 
to induce another to act upon the assertion, who does so act and is 
thereby damnified, the person so damnified is entitled to maintain 
an action for deceit.”’ 

The House of Lords in Derry v. Peek reversed this decision and 
held that the defendants were not liable. The opinions have not 
yet been published in the reports, but it appears from an article in 
Law Notes that Lord Bramwell held that it is not enough that the 
defendant had no reasonable grounds for his belief, but that he 
must also know that he has no reasonable grounds. There must, 
he said, be moral culpability ; and to believe without reasonable 
grounds was not moral culpability. There is a moral duty to tell 
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the truth; but to be actionable, a breach of that duty must be 
dishonest. Lord Herschell said, ‘‘To make a statement careless 
whether it be true or false, and therefore without any real belief 
in its truth, appears to me to be a different thing from making, 
through want of care, a statement which is nevertheless honestly 
believed to be true.’’ The question is not, Had A. and B. reason- 
able grounds for believing what they said to be true? but, Did they 
honestly believe what they stated was true, and were they ignorant 
that the grounds for their belief were inadequate? If they had 
such an honest belief, then they could not be credited with fraudu- 
lent intent, even though they had not adequate grounds for their 
belief. ‘*‘A man,’ said Lord Herschell, ‘‘who forms his belief 
carelessly, or is unreasonably credulous, may be blameworthy 
when he makes a representation on which another is to act, but he 
is not fraudulent.”’ 

To quote from Law Notes: “The elaborate judgment of Lord Herschell will repay careful 
study, and Lord Bramwell’s criticisms of the law as laid down in the Court of Appeal 
deserve diligent noting. The old distinction between legal and moral fraud was dismissed 
with the observation that it could only be raised in cases not depending on actual fraud. 

And the question in this case was to be decided on the existence or absence of actual 
fraud; for, in the absence of actual fraud, A. and B. could not be liable. We think that 
the law as laid down by the House of Lords may be digested as follows: 

A person makes a fraudulent statement— 

(1) When he makes a statement which he knows or believes not to be true: 

(2) When he makes a statement which he believes to be true if he has no reasonable 

grounds for his belief, and if he at the same time knows that he has no reasonable 


grounds : 
(3) If he makes the statement careless whether it be true or false, and therefore without 


any real belief in its truth. 


It will be observed that the second of these propositions is the 
only one about which there is any question, and as to this it may 
be seriously doubted whether it is an accurate or helpful definition 
of the law. It seems, as we have said before, paradoxical to say 
that a man believes a thing which he knows he has no reasonable 
ground to believe, and it may be that the proposition in fact 
assumes that, although the man may wish to believe it, he does 
not in fact believe it to be true. It remains, however, that the 
House of Lords has decided that the statement must be dishonest 
and that they disallow the doctrine that in the absence of fraudu- 
lent intention a departure from a special duty to tell the truth is 
enough to make a man liable in an action of deceit to one who has 
suffered from relying upon his false statement. 

The decision has been met by an earnest protest from Sir 
Frederick Pollock, editor of the Law Quarterly, in an able article 
in the October number of that magazine. He suggests that there 
are many courts administering the common law which are not 
bound by the decisions of English courts and says: ‘* The purpose 
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of this paper is to show that the grounds assigned in Derry v. 
Peek, whether necessary for the decision or not, are erroneous in 
law, and ought to be disregarded in every tribunal which is at 
liberty to disregard them.’’ He examines in detail the earlier 
cases beginning with Pasley v. Freeman, 3 Term R. 51, as the 
starting point of a new doctrine and refers to Polhill v. Walter, 3 
B. & Ad. 114, 124; Smout v. Ilbery, 10 M. & W. 1, 9, 10; 
Adamson v. Jarvis, 4 Bing. 66, 73, 74; Haycraft v. Creasy, 2 East 
92, 103; Burrows v. Lock, 10 Vesey 470, 475, 476; Williamson v. 
Allison, 2 East 446; Taylor v. Ashton, 11 M. & W. 401 ; Collins v. 
Evans, 5 A. B. 804, 820, and then quotes from the well known dis- 
cussion of the subject in the House of Lords in the later case of 
Western Bank of Scotland v. Addie, L. R., 1 H. L. Se. 145, 162, 
and from Sir George Jessel’s judgment in Hine v. Campion, 7 Ch. 
D. 344, 345. 

We shall not attempt to give an outline of his argument, nor af- 
ter reading it can we venture to discuss the subject ourselves. We 
only wish to call attention to the protest and to the argument. Mr. 
Pollock insists that none of the authorities go so far as to hold that 
a man who takes it upon himself to make a positive assertion for 
his own advantage, intending others to rely upon it, can escape li- 
ability for damages if it appears that his statement was false and 
that he has no reasonable ground to believe it to be true. He says 
that even in Taylor v. Ashton the decision amounted to nothing 
more than a conclusion that ‘‘if in an action for deceit the jury 
thinks fit to find as a fact that the defendant, when he made a false 
statement, believed it to be true, though it wasstupid and careless 
of him so to believe, the court cannot say that it does not matter 
whether he believed it or not,’’ and the suggestion is that even if 
actual fraud must be proved in an action for deceit, strictly so-called, 
yet it might well be that in an action on the case, not identical with 
the action for deceit, but founded on the special duty, a man who 
undertook to make assertions for others to act upon should be held 
liable for damages if the assertions were false and he had no reason- 
able ground to believe them to be true. It is not enough that the 
defendant under such circumstances had ‘‘a vague general belief 
that the effect of the whole [statement] is correct without taking 
any care at all to verify in detail that which he asserts, or having 
any assignable reason for believing that it is correct in 
all material details.’ ‘‘There is nothing,’ he says, ‘‘in 
the authorities, so far as I can find, to warrant the 
substitution of general good intentions in issuing a document con- 
taining many statements for specific belief in every or any one of 
these statements. What the law requires, I submit, is a distinct be- 
lief that the specific statements are true.”’ 
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A collection of the older authorities on the subject will be found 
in Addison on Torts, chapier XIII and in the notes to Pasley v. 
Freeman, 2 Smith’s Ldg. Cases 55. For the latest thoughtful ex- 
amination of the subject in a text book we may refer to Bigelow on 
the Law of Fraud, p. 509. Bigelow states the rule to be that one 
of the elements of actionable false representation is that it is made 
with knowledge of its falsity, (scienter in technical phrase), but 
he goes on to say that a false representation may be made scienter 
in any of the following ways: (1) with actual knowledge of its 
falsity ; (2) without knowledge either of its truth or falsity ; (3) 
under circumstances in which the person making it ought to have 
known, even if he did not know of its falsity. There is no doubt 
of the general rule that to be actionable the representation must be 
dishonest, but there are exceptions, as for instance when a man is 
bound to know and makes assertions without any care for their truth, 
or when a man asserts that a specific fact which is capable of be- 
ing definitely known is within his own knowledge, when in fact he 
does not know it; but we find no case cited by Mr. Bigelow either 
in this country or in England in which the precise question in- 
volved in Derry v. Peek was definitely decided. 

The case in New Jersey which bears most nearly on the question 
is Cowley v. Smith, 46 N. J. L., (17 Vr.) 380. This was an action 
for deceit by a depositor ina savings bank against a director for 
representing that the bank was solvent when in fact it was insol- 
vent. It was held that it was error to instruct the jury ‘that if 
the defendant asserted the fact as to the condition of the bank as 
of his own positive knowledge and did not in fact know what its 
condition was, then the plaintiff acting upon that, and being in- 
jured was entitled to recover,’”’ and that it should have been left to 
the jury to say whether upon the evidence the defendant made the 
representations witha fraudulent purpose to deceive or in good faith 
and with the honest belief that they were true. Judge Depue 
went over the English cases, referring especially to Pasley v. Free- 
man, Haycraft v. Creasy, and Taylor v. Ashton. Speaking of the 
English and American cases cited in the notes to Pasley v. Free- 
man he says: ‘They have put the law on this subject where it 
was put by Pasley v. Freeman and Haycraft v. Creasy and have, I 
think, upon principle as well as by the great weight of authority, 
established the law on the rational basis that in the action of de- 
ceit moral fraud is essential to furnish a ground of action.’’ The 
peculiar feature of the case was that the defendant had made 
the assertion as of hisown knowledge and discussion related chiefly 
to the effect of this as a proof of fraud. The court held that this 
depended very much on the subject matter of the assertion, and 
that if it related to specific facts capable of exact knowledge and 
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the defendant had not the knowledge he said he had, this would 
be a wilful falsehood and therefore fraudulent, but that with re- 
spect to an assertion that he knew of the solvency of the bank this 
was so far a matter of opinion that it could not mean anything 
more than a strong belief, and it was not proof of fraud to show 
that the defendant really had not the knowledge and that the 
bank was not solvent. In this he followed Shaw, C. J., in Hazard 
v. Irwin, 18 Pick. 96, and in Page v. Bent., 2 Metc. 371. 

It is plain that this decision does not go beyond the decisions of 
the English Courts made prior to Derry v. Peek. It declares the 
general rule that in order to maintain an action for deceit there 
must be fault which amounts to moral fraud, and this is clearly the 
general rule established by the English cases, but it by no means 
follows that the standard of honest dealing to be maintained by our 
courts may not be higher than that which was adopted by the 
House of Lords in its recent decision, nor that general good inten- 
tions will be accepted as an excuse for making a false statement 
for his own advantage and to another’s hurt by one who ought to 
know and has no reasonable grounds to believe his statement to 


be true. E. Q. K. 


INJURIES TO PASSENGERS HAVING ARM OUTSIDE WIN- 
DOW OF STREET CAR. 


The unsettled question whether or not riding with the arm out- 
side the car window was such contributory negligence as to prevent 
recovery was decided in the negative by the New York Court of 
Appeals in the recent case of Prancis Weber v. The New York 
Steam Co., where the court held that whether or not it is negligence 
in a passenger in a street car to allow his arm to extend outside of the 
window of the car is a question to be determined from the facts in 
each case ; there is no general rule which declares that it is or is not 
negligence. The court said : ‘‘ We are satisfied that a general rule, ap- 
plicable to all cases, cannot be laid down, and that whether the 
question is one of law, or fact, must be determined by the circum- 
stances of each case. Street railroads are operated under circum- 
stances widely different, some in the crowded thoroughfares of large 
cities, others in streets little used in suburban districts and in vil- 
lages. Conduct which would be declared negligent, as a matter of 
law, in one case, might not besoin another. This conclusion brings 
us to the consideration of the question as to whether the evidence 
in the case at the bar was such as to require the court to rule, asa 
matter of law, that if the plaintiff's arm was partly out of the win- 
dow when injured he negligently contributed to the accident and 
could not recover. The accident occurred in the summer when 
the windows of the street cars are usually open, as the win- 
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dows of this car were on this occasion. There were but nine or ten 
passengers in the car. The plaintiff sat in a seat with his right 
arm lying on the window sill, wholly within the car, he testified, 
but partly without, as the conductor and driver testified, but they 
do not attempt to say how far his arm extended beyond the outside 
of the car. The evidence does not disclose that there was any thing 
in the condition of the street, or that there were any circumstances 
which should have caused the plaintiff to have anticipated danger. 
Two of the defendant’s witnesses, the conductor and the driver of 
this car, gave the plaintiff no warning ; and the conductor testified 
that though he saw the plaintiff's arm was out of the window, he 
did not know that he was in danger. This is not an 
action by a passenger against his carrier, between whom 
contractual relations exist, and out of which _ reciprocal 
duties arise; but it is an action against a defendant having 
a right to a limited use of the street, and required to exercise its 
right so as not to unnecessarily endanger travelers. We are of 
opinion that the evidence contained in the record would not have 
justified the court in charging, as a matter of law, that if the plain- 
tiffs arm projected through the window and beyond the outer edge 
of the car, he could not recover.”’ , 

In Holbrook v. Utica, etce., R. R. Co., 16 Barb., 112,12 N. Y., 
244, it was held that it was a question for the jury to determine 
whether the plaintiff's elbow was inside or outside the window. If 
outside, it was a circumstance from which they might infer negli- 
gence, and if the jury found for the plaintiff it would not be set 
aside. But in Dalev. Del., Lack. & West. R. R. Co., 73 N. Y., 
468, the instruction to the jury that if the plaintiff put his arm 
outside of the window he could not recover, otherwise if while 
resting on the sill was forced out by a sudden lurch of the car, 
was not questioned. The same ruling substantially is found in 
Hallahan v. N. Y., L. E. & W. R. R. Co., 102 N. Y. 194, and 
Breen v. N. Y., C. & H. R. R. Co., 109 N. Y. 297. 

In Massachusetts and Pennsylvania the courts hold that it is 
negligence, as a matter of law, to ride with the arm extending out 
of the window. Todd v. Old Colony & Fall R. R. Co., 85 Mass. 
18; 8. C., 89, Zd., 287; P. & C. R. R. Co. v. McClury, 56 Pa. St. 
394. In other states it has been held that whether such is contribu- 
tory negligence is a question of fact. Beach Contrib. Neg., sec. 
56; 2 Shear & Red. Neg., sect. 519; 2 Wood Ry. Law, sec. 
1,103. In Dahlberg v. Minn. St. R. R. Co., 32 Minn. 404, and 
Summers v. Crescent City R. R. Co., 34 La. An. 139, distinction 
between steam and street cars was made, and it was held that as to 
street cars such question was one of fact for the jury in view of all 
the circumstances.—7'he Advocate. 
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FREEHOLDERS AND ASSEMBLY 
DISTRICTS. 


In State, ex rel. Christian v. Moritland, the 
Supreme Court has decided the act of Apr. 
3, 1889 (Ch. 114) entitled, “An act to reor- 
ganize the Boards of Chosen Freeholders in 
counties of the first class in this state,” not 
to be unconstitutional. The act provided 
for the election of one member of the board 
from each assembly district and for a di- 
rector at large. It was contended that it 
was unconstitutional because it was a special 
and local law regulating the internal affairs 
of counties and relating to the laying out of 
highways and that the attempt made at 
classification of counties was based on no 
relevant distinction aud was evasive of the 
constitution. It wag also insisted that the 
division of counties into Assembly districts 
was in itself unconstitutional and formed no 
legal basis for the election of freeholders. 
The court decided that the classification 
was legal and complete, based upon popula- 
tion which was incident to the subject mat- 
ter of the act. The question as to the 
constitutionality of Assembly districts they 
declined to decide, saying: “The act un- 
der review refers to these districts merely 
for the purpose of territorial description, in 
effect declaring that the inhabitants of each 
Assembly district, that is the persons liv- 
ing 1n a certain precinct, shall be entitled 
to elect a chosen freeholder, and conse- 
quently as such precincts actually if not 
legally, exist, the purpose of the reference 
to them is completely satisfied,and it is of no 
consequence whether or not they exist for 
any other purpose.” 

It is important that the question whether 
they legally exist or not be brought before 
the court as soon as possible. Our constitu- 
tion provides that members of assembly 
shall be elected by the legal voters of the 
several counties, and this is not the same 
as by the voters of several districts within 
the counties. The constituency of the leg- 
islature prescribed in the constitution is the 
county, and it would seem that the legisla- 


ture itself can have no power to change it. 
In many other states, where the vote is by 
Assembly districts, the constitution pro- 
vides for it. In some the constitution is 
like ours, and the practice also. In others 
the counties are not recognized at all. The 
question was involved in the case of 
Gardner v. Newark, 40 N. J. L. (11 Vr.) 
297, but does not seem to have been argued 
and it was only held that a change in the 
districts was not a re-apportionment within 
the meaning of the constitution. 





NEW JUDGE OF THE U.S. DISTRICT 
COURT. 


Edward T. Green, Esq., of Trenton, has 
been appointed judge of the United States 
District Court for the District of New Jer- 
sey to succeed the late Judge Nixun. 

He is well qualified by his character and 
his ability as a lawyer for the duties of the 
office. He is fifty-six years of age and has 
been for fifteen years the general counsel of 
the Pennsylvania Railroad in New Jersey. 
He is a son of George S. Green and a 
nephew of the late Chancellor Green. He 
is a graduate of Princeton College and of 
the Yale Law school. He was licensed to 
practice as an attorney, November Term, 
1858, and admitted to the bar as a counsel 
lor at the November Term, 1861. 





JUDICIAL DICTA ON DRINK. 


“Almost every crime has its origin more 
or less in drinking.”—Judge Gurney. 
“Ninety-nine cases out of every hundred 
are caused by drink.” —Judge Erskine. “If 
it were not for drink, you (jury) and I would 
have nothing to do.”—Judge Pattison. “If 
all men could be persuaded from the use of 
intoxicating drinks, the office of judge 
would be a_ sinecure.’”—Judge Alderson. 
“ Three-fourths of the cases of crime have 
their origin in public houses and _beer- 
shops.’—Judge Wightman. “ Intenperance 
has destroyed large numbers of people, and 
will at its present rate of increase in time 
destroy the country itself.”—Justice Grove. 
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MISCELLANY. 


“T can keep no terms with a vice that fills 
our gaols and destroys the comfort of homes 
and the peace of families, and debases and 
brutalises the people of these islands.”— 
Chief Justice Coleridge.—JIrish Law Times. 





LEADING ARTICLES 
CHANGES. 


The Journal of Jurisprudence and Scottish 
Law Magazine, October, 1889, T. & T. 
Clark, Glasgow. 


IN EX- 


Notes on [. O. U’s; Anomalies of Fran- 
chise Law; The Abolition of Notarial In- 
struments. 

Harvard Law Review, October, 1889, The 


Harvard Law Review Publishing Asso- 
ciation, Boston, Mass. 


The History of the Register of Original 
Writs, by Prof. F. W. Maitland; Is the 
Statutory Action for Injuries causing Death 
Transitory, by Jesse W. Lilienthal; The 
Doctrine of Stare Decisis as applied to De- 
cisions of Constitutional Questions, by D. H. 
Chamberlain. 

The Law Student’s Monthly, a periodical con- 
taining Prize Essays from the various 

Law Schools, edited by George Wharton 


Pepper, T. & J. W. Johnson & Co., Phila- 
phia, Pa. 


The Law Relating to Mercantile Agen- 
cies, by Joseph W. Errant. 

The Green Bag, October, 1889; The Boston 
Book Company. 

Common Errors and Deficiences in Law 
Reporting, by Seymour D. Thompson. 

The Cape Law Journal, August, 1889; Josiah 
Slater, Grahamstown, Cape of Good Hope. 
Insanity and Murder, by Victor Sampson ; 

The Theory of the Judicial Practice ; Writs 

of Executiqn, by C. H. van Zyl; On the 

Codification and Improvement of Law in 

India, by H. H. Remfry. 

The Canadian Law Times, October, 1889; 
Carswell & Co., Toronto. 

Federal Government in Canada (conclu- 
ded), by John George Bourinot. 

The Central Law Journal, October, 1889, St. 
Louis, Mo. 

Declaration of Express Trust and Admis- 
sibilty of Parol Evidence to Explain Defec- 
tive Declaration, by Eugene McQuillin,Oct. 
4; Hawkers and Peddlers, by Frank H. 
Bowlby, Oct. 11; Public Policy in the Law 
of Contracts, by David Plessner, Oct. 18; 
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Trustees and Cestius Que Trust Parties, 
by John H. Gillett, Oct. 25. 
The Irish Law Timea and Solicitors’ Journal, 

Dublin, 1889, 

Reacquisition by owner of Negotiable Se. 
curities, transferred by Thief to Holder of 
Value, part 2d; Sept. 28; Jurisdiction to 
carry out Lunatic’s bountiful intention when 
Sane, October 5th; Self Appointed Trustees, 
October 12th. 

The Virginia Law Journal, October, 1889, 

Richmond, Va. 

Law Reform, by 8.8. P. Patterson, Oc- 
tober 3d; Annual Address before the Vir- 
ginia State Bar Association, “ Provinces of 
the Written and Unwritten Law,” by James 
Carter of New York. 

The Law Quarterly Review, October, Edited 


r. 
by Sir Frederick Pollock, London, Ste- 
vens & Sons. 


Indian Codification, by C. P. Ibert; 
Chancery in Massachusetts, by Edwin H. 
Woodruff ; Codification of the Law of Mort- 
main, by R. E. Nutcheson ; Administration 
of Trusts by Joint Stock Companies, by T. 


Crisp Poole; Derry v. Peek in the House of 
Lords, by the Editor; Through Bills of 
Lading by H. D. Bateson. 





BOOK NOTICES. 


A TREATISE ON FRAUDULENT CONVEY- 
ANCES AND CREDITORS BILLS WITH A 
Discussion OF VOID AND VOIDABLE 
Acts, by Frederick S. Waitof the New 
York Bar. Second Edition, Revised and 
Enlarged. New York: Baker, Voorhis 
& Co., 1889. 

Upon a subject on which the law is so 
unsettled and confused as on this, a new 
edition of a good treatise after five years is 
very welcome. New decisions are con- 
tinually being made which throw light 
upon puzzling questions or settle disputed 
points. Indeed since this edition was is- 
sued an opinion has been filed in New Jer- 
sey which settles in our Court of Chancery 
a question which Mr. Wait leaves in doubt; 
that is, whether subsequent creditors may 
have the benefit of the proceedings of prior 
creditors when as to the former the convey- 
ance would not have been set aside. Gard- 
ner v. Kleinke, Court of Chancery of N. J., 
Oct. Term 1889, per Van Fleet, V.C. (supra 
p 346). It is very true as Mr. Wait sug- 
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gests that since the remedy by arrest against 
fraudulent debtors has become practically 
useless, it is the more important that pro- 
ceedings to reach property disposed of in 
fraud of creditors, should be made as simple 
and efficient as possible, and until then it 
will be something gained to understand the 
law on the subject as it is. We cannot say 
that even the study of this book will make 
the whole subject clear, but we can say that 
the author has done as much as we havea 
right to ask. The trouble is that the law 
itself is not clear. The general principle or 
motto with which the book begins is plain 
enough; that is, Vice Chancellor Van 
Fleet’s declaration in Vreeland v. N. J. 
Stone Co. 29 N. J. Eq. 190; “The rule is 
universal, whatever fraud creates justice 
will destroy.” The difficulty presented 
to the Bench and the Bar is to understand 
the various ways by which justice proceeds 
to this laudable end. Mr. Wait discusses 
the principles and the practice intelligently 
and helpfully. He points out distinctions 
which clear up difficulties and if he leaves 
some questions unanswered he generally 
puts you in possession of the principle upon 
which the answer to most of the practical 
questions depend. While giving faithfully 
the decisions of the courts he has views of 
his own in favor of the simplest and most 
effectual means of circumventing fraud and 
expresses them strongly. The publishers 
work in the present edition is justly en- 
titled to praise. 

Cuitty’s Inpex to all the Reported 
Cases decided in the several courts of 
Equity in England, the Privy Council 
and the House of Lords with a selection 
of Irish Cases; on or relating to the 
Principles, Pleading and Practice of 


Equity and Bankruptcy, from the 
Earliest Period,Fourth Edition, by Henry 


THE NEW JERSEY LAW JOURNAL. 


Edward Hirst. B. C. L. M. A. Vol. 

VIII, London, Stevens & Sons. Sweet & 

Maxwell, 1889. Edw. A. Veghte, Agent 

for New Jersey. 

This volume completes the work of the 
new edition of Chitty’s Index, and con- 
tains besides the titles from V. to Y., ad- 
denda of cases from certain collateral re- 
ports and of cases which bring the first 
volume down to 1883; and also an appen- 
dex of decisions doubted, overruled, or 
otherwise commented on,and more than 
half of this large volume is devoted to the 
cases in the law of Wills, and it forms a 
compendium of the English Equity law on 
this subject. The other titles of most im- 
portance are Vested Interests, Waiver and 
Acquiescence, Waste and Timber, Water 
and Water courses, and Work and Labor. 
It is unnecessary to speak at this time of 
the character of the digest, nor of the 
thoroughness ofthe work of the editors and 
publishers. 

THE AMERICAN StaTE REpPoRtTs, contain- 
ing the cases of general value and 
authority, subsequent to those contained 
in the American Decisions and the Amer- 
ican Reports, decided in the courts of last 
resort of the several states, selected, re- 
ported and annotated by A. C. Freeman, 
and the associated Editors of the Ameri- 
can Decisions, Vol. VIII, 1889. Bancroft, 
Whitney Company, San Francisco, Cal. 
We have already often and favorably no- 

ticed this series of reports, and this volume 

like its predecessors does credit to the care, 
diligence and learning of its Editors. 

The notes appended to some of the 
opinions evince industrious learning and 
give the book a general value beyond that 
of the ordinary reports. The volume is 
worthy of all our previous commenda- 
tions of this series. 
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